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The determination of the existence of an employment relationship should be
based primarily on the facts relating to the provision of work and the
remuneration of the worker (i.e., on the substantive nature of the relationship),
regardless of how the relationship is characterized in any contrary arrangement

(contractual or otherwise) that may have been agreed between the parties??.
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In the event of any discrepancy between the established facts and formal
documents, the facts must prevail. In accordance with the principle set out in
the Recommendation, known as the primacy of facts, the realities of the
relationship are dispositive and trump other elements, such as the intentions of
the parties or the manner in which they describe the relationship. The principle
of the primacy of facts is helpful, particularly in situations where the

employment relationship is deliberately disguised
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