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%9 It is narrated in Al-Musannaf Abi Shaibah, Vol. IX, page 347 that— "The husband of a woman of the city San'a
disappeared by leaving her step-son in the house. In his absence, the woman had illicit relations with a person and said
to her friend that this child will nickname them by disclosing their relation and asked him to kill the child. When he
refused to do so she discontinued her illicit relation with him. Ultimately, the woman, her friend, her servant and another
person jointly agreed to kill the child. After killing, they cut his body into pieces and then threw it into a well. When the
incident came to the knowledge of the people the Governor of Yemen arrested the persons concerned. He and other
culprits make confession before him. The Governor of Yemen brought the matter into the notice of Hazrat Umar. In
reply, Hazrat Umar ordered him to kill all of them and said "By God, if all the inhabitants of San'a participated in
committing this crime, | would have killed all of them."

60 Hazrat Umar was not sure about the correctness of his decision until he asked Hazrat Ali that 'if you apprehended
several persons in committing a crime of theft, would you order amputation of their hands?' Hazrat Ali said, yes! 'The
same principle would be applied here.'Then, Hazrat Umar ordered to kill all of them." (Al-Mufiqat fi Asul al-Shari'ah,
Labi Ishaque Al-Shatibi, Vol. Ill, page 11 Dar al-Ma'rafat, Beirut, Lebanon). There is another incident that Hazrat Ali
had also ordered the execution of three persons in retaliation of killing a single person. It is thus so stated in as
under:— Likewise, Hazrat Ali also executed, many persons in retaliation of one person (This precedent is followed by
the majority of Jurists and Companions of the Holy Prophet).

61 In Figh terminology, two words Tawafuq and Tamalu' are very common to denote such a situation. There is,
however, a big difference between the Hanafis and the rest of the Jurists in determining the meaning of Tamalu'.
According to Jumhoor Tamalu' is like Tawafug to commit a crime jointly without having prior agreement or conspiracy,
that is to say they just agree on the spot to commit a crime jointly without prior planning and agreement. While
according to Malikis Jurists, Tamalu' meant to commit a crime jointly by several persons in furtherance of common
intention and prior agreement.

62 According to Maliki each member of the group shall be liable to punishment specified for the commission of the crime
regardless of their direct participation in the crime. Each of them would be considered as it was done individually. 14.
In other words, according to Malikis, mere presence at the spot of occurrence of crime with an intention of such
commission is sufficient to make a person liable to punishment for such crime irrespective of the nature of his
participation and assistance. According to Hanafis, however, all participants shall be punished with a punishment of
Qisas in the case of murder and the person, who after agreement, merely assists at the place of occurrence he will,
however, be awarded Ta'zir punishment which may go to the extent of death punishment but only as Ta'zir, not as Qisas.
15. According to Shafi'is and Hambalis, all will be liable to the same punishment provided they all intended to commit
the said crime and participate in the commission of the crime, even if other person or persons engage themselves in
some minor act like beating with a stick, etc. However, the preferred opinion of the Jumhoor of the Fugaha (multitude
jagity overwhelming of the Jurists) is that if several persons participated in killing a single person, all of them shall be
eath punishment. This is so stated in Abu Zahra's book, page 402 (ibid). 17. However, the jurists are of the
t if the concept of joint liability is ignored, then "Mischief in the land" will spread on earth.
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